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 内容摘要 
编造、故意传播虚假恐怖信息犯罪，自 2001 年在全球反恐浪潮背景下
出台，经《刑法修正案（三）》设立为刑法独立罪名。之后的十五年间，为
了打击形式多样的虚假信息犯罪需要，通过诸多司法解释，对其适用范围予
以扩容。但是随着信息网络的发展，信息的形式日益多样，虚假信息的内容、
种类、传播方式均发生了变化。现行刑法应对信息网络虚假信息犯罪的滞后
与缺陷日益明显。本文围绕这一罪名展开研究，通过相关案例引出思考，并
结合相关司法解释以及《刑法修正案（九）》新增设的编造、故意传播虚假
信息罪，对我国现行刑法中制裁虚假信息犯罪的罪名体系进行分析，指出虚
假信息犯罪的司法认定困扰，最终引申出完善刑法虚假信息犯罪制裁体系的
立法思路。 
全文共分为四个部分： 
第一部分，以近年来发生的编造、故意传播虚假信息的典型案例，引出
本罪在实践中的司法认定困扰、以及以寻衅滋事罪处罚网络编造、传播虚假
信息行为是否适当等争议问题。 
第二部分，结合案例，对本罪在司法认定中的困惑予以分析。主要包括
五方面的问题：即：虚假恐怖信息界定不清、范围过窄的问题；编造、故意
传播行为的内涵和关系问题；主观“明知”的认定问题；既未遂标准问题；
本罪与惩治网络虚假信息犯罪司法解释的尴尬并存。 
第三部分，根据前述虚假信息犯罪体系存在的问题，结合《刑法修正案
（九）》第 32 条新增设的编造、故意传播虚假信息罪，从新设罪名的进步
意义和带来的新问题两方面进行评析。特别对于新设罪名引发的适用难题予
以充分论证。 
第四部分，在前文对虚假信息犯罪体系探索的基础上,总结了刑法对于
虚假信息犯罪规制的问题，进行立法层面的思考。建议对虚假信息犯罪体系
进行修改和整合，以法益侵害而不仅以虚假信息的内容为标准，建立完善的
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 虚假信息犯罪制裁体系，将所有严重危害社会秩序的虚假信息纳入刑法的打
击半径。 
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 ABSTRACT 
    Crime of Fabricating and Deliberately Spreading False Terrorism 
Information, was enacted in the context of the global anti-terrorism wave in 2001 
and established as an independent criminal offense by “The 3rd Amendment to 
Criminal Law”. During the following fifteen years, in order to combat various 
forms of false information crime, its scope of application has been expanded 
through a number of judicial interpretation. But with the development of 
information network, the form of information is increasingly diverse, the content 
of false information, and the types of its transmission have changed. The current 
criminal law’s shortcomings on combating false information related crimes have 
become increasingly evident. This article, while focusing on the crime of 
fabricating and deliberately disseminating false information of terror and the 
relevant cases, combined with the relevant judicial interpretation and the new 
addition to“The 9th Amendment to Criminal Law” of the Crime of Fabricating and 
Deliberately Spreading False Terrorism Information, points out that the false 
information crime is troubled by the judicial cognizance, and finally draws out 
the detailed suggestions to improve the section of false information related 
crimes in the system of criminal sanctions. 
    The full article is divided into four parts: 
    In the first part, the author analyzes the typical cases of fabricating and 
deliberately spreading false information in recent years, pointing out the 
problems of judicial identification of false information, and whether it is proper 
to convict conductors of fabricating and spreading false information of the Crime 
of Provocation. 
    In the second part, combined with the cases, the author discusses the 
confusions existing in the judicial identification system about the Crime of 
Fabricating and Deliberately Spreading False Terrorism Information. This part 
includes the problems of five aspects: the narrow and vague definition of false 
and terrorism information; the problem of connotation and relationship of the act 
of fabricating and deliberately Spreading; the cognition of subjective "knowing"; 
the problem of the standard of attempted and accomplished offenses; the 
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 embarrassing coexistence of the judicial explanations on the Crime of 
Provocation and the Crime of Fabricating and Deliberately Spreading False 
Terrorism Information. 
    In the third part, basing on the problems of the judicial system on the false 
information crimes mentioned above, combining with Article 32 of the 
Amendment (IX) to the Criminal Law of the People’s Republic of China, the 
author analyzes the meaning and problems this progressive act may bring about. 
Especially to fully demonstrate the problems of application raised by the new 
charges.  
In the fourth part, on the basis of the exploration of false information crime 
system, the author summarizes the problems of the regulation of the crimes of 
false information by the criminal law, and carries on the thinking on legislative 
level. It is proposed to modify and integrate the false information crime system, 
to establish a perfected false information crime sanction system based on legal 
interest and not only the contents of the false information, and to incorporate all 
the false information which severely harms the public order into the scope of the 
criminal law. 
 
    Key Words: False Terrorism Information; False Information; Crime of 
Provocation  
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